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THE WORKMEN'S COMPENSATION CASES 

IN 191 1 the court of appeals of New York in the case of 
Ives v. South Buffalo Ry. Co. 1 declared invalid the work- 
men's compensation statute of that state. The basic doc- 
trine of the decision was that it is a deprivation of property 
without due process of law to require an employer to make 
compensation to employees for injuries arising in the course of 
employment, unless the injuries in question are due to some 
negligence imputable to the employer. According to the head 
note the case held that " no employer can be compelled to as- 
sume a risk which is inseparable from the work of the em- 
ployee, and which may exist in spite of a degree of care by 
the employer far greater than may be exacted by the most 
drastic law." 

The judicial declaration of this doctrine made it apparent 
that, whatever view might be taken by courts of other states, 
no workmen's compensation statute could have a firm place in 
our legal system until it had been passed upon by the Supreme 
Court of the United States. If that court should approve of 
the principles announced in the unanimous decision of the New 
York court, it would be necessary to amend the federal Consti- 
tution before any state could substitute the scheme of work- 
men's compensation for the existing common law. Not until 
1916 was the question squarely presented to the Supreme 
Court. Another year passed before the decision was rendered. 2 
In three cases decided on March 6, 191 7, two of the statutes 
before the court were unanimously sustained 3 and the third 
was held valid by a vote of five to four. 4 Aside from the 

'201 N. Y. 271. 

s The three cases which involved the question were first argued in February and 
March, 1916. They were restored to the docket for re-argument November 13, 
1916, and re argued in the following December, January and February. 

3 New York Central Railroad Co. v. White, 243 U. S. 188; Hawkins v. Bleakly, 
243 U. S. 210. 

'Mountain Timber Co. v. Washington, 243 U. S. 219. 
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THE WORKMEN'S COMPENSATION CASES 543 

practical importance of the actual decisions, the reasoning on 
which they have been based invites consideration and analysis 
as an aid to a better understanding of the judicial concept of 
*' due process of law." 

I 

The exact grounds of the decision of the New York court of 
appeals in the Ives case are not easy to find. 1 The statute is 
said to be " plainly revolutionary " when " judged by our com- 
mon law standards." Yet this alone cannot be enough to render 
it unconstitutional, for it is recognized that " the statutory modi- 
fications of the ' fellow-servant ' rule and the law of ' contributory 
negligence ' are clearly within the legislative power." Of these 
common-law rules it is said: "These doctrines, for they are 
nothing more, may be regulated or even abolished." Earlier in 
the opinion, the fellow-servant rule is called " one of judicial 
origin engrafted upon the common law." Thus the fellow-ser- 
vant rule and the doctrine of contributory negligence are differ- 
entiated from the common-law rule that liability must be con- 
ditioned on fault. The implication is that this latter rule is not 
one of judicial origin, is not a mere doctrine. 

Manifestly the various common-law rules do not differ in 
their origin. And the criteria by which we may differentiate 
those common-law rules which are mere doctrines from those 
which are something else is nowhere stated. But in suggesting 
a definition of due process of law the opinion says that this " is 
but another way of saying that every man's right to life, liberty 
and property is to be disposed of in accordance with those 
ancient and fundamental principles which were in existence when 

'The opinion of the court, per Werner, J., does not pass judgment on the pro- 
priety of depriving the employer of a jury trial in determining the question of liability 
and fixing the amount of compensation, for the reason that the court was divided on 
the point. Yet in discussing an "admission" of the proposers of the act that the 
legislature could not take from an injured employee his legal right of action, it is 
asked: " By what measure of power or justice may the legislature assume to take 
from the employer the right to have his liability determined in an action at law?" 
A concurring opinion by Cullen, C. J., concurred in by Willard Bartlett, J., makes no 
mention of the deprivation of jury trial. Evidently five of the judges believed that 
it was unconstitutional to remove the determination of liability from the sphere of 
judicial controversy, and two were of the contrary opinion. 
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our constitutions were adopted." Later it is observed that under 
our governmental system " courts are not permitted to forget 
that the law is the only chart by which the ship of state is to be 
guided." And " law as used in this sense " is said to mean 
" the basic law and not the very act of legislation which deprives 
the citizen of his rights, privileges and property." Elsewhere 
there are references to the " fundamental law " and the " funda- 
mental idea of property." It is evident that the New York court 
regarded some of our common-law rules as fundamental and 
some as nothing more than doctrines. Since the line which 
separates these two classes of common-law rules cannot be one 
which concerns their origin or their sanction, we must look fur- 
ther to discover why the rule that negligence must precede lia- 
bility belongs in the class of those which are fundamental. 

It is on this crucial question that the opinion in the Ives 
case is most disappointing. And this is the question on which 
the decision turns. The common-law rule which the statute 
repeals can hardly be regarded by the court as necessarily the 
wisest rule, for the opinion says : 

The argument that the risk to an employee should be borne by the 
employer because it is inherent in the employment may be economi- 
cally sound, but it is at war with the legal principle that no employer 
can be compelled to assume a risk which is inseparable from the work 
of the employee. 

This is to say that the statutory rule may be better than the 
common-law rule, but it is in conflict with it. But the court 
concedes that other legislation which abrogates the common 
law is entirely proper. The " economic and sociological argu- 
ments " advanced in support of the statute are recognized as 
" cogent," but the court says that they cannot be " allowed to 
subvert the fundamental idea of property." 

The right of property rests not upon philosophical or scientific specu- 
ations nor upon the commendable impulses of benevolence or charity, 
nor yet upon the dictates of natural justice. That right has its founda- 
tion in the fundamental law. That can be changed by the people, not 
by the legislatures. 
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Whether the " fundamental law " to which the court here re- 
fers is the fundamental rules of common law, or is the consti- 
tution, is not wholly clear. It would seem hardly necessary to 
remind us that the legislature cannot change the constitution. 
The more natural interpretation of the quotation is, therefore, 
that it means that the fundamental common-law rules of pro- 
perty are included in the constitutional concept of due process 
of law, and so cannot be altered except by modifying that con- 
cept through amendment to the constitution. But this leaves 
still unsolved the problem of distinguishing between those com- 
mon-law rules which are part of the fundamental idea of pro- 
perty and those which are not. 

The opinion contains no criticism of any particular features 
of the statute under review except its main purpose and effect 
of imposing liability without fault. This result is said to be the 
giving of a remedy where there has been no wrong. " In its 
final and simple analysis " what the statute accomplishes is 
" taking the property of A and giving it to B, and that cannot 
be done under our constitutions." Illustrations adduced to 
establish that the common law and approved statutes furnish 
examples of absolute liability are differentiated on the ground 
that they do not involve the rights of persons in contractual 
relations with one another. 1 This distinction would of course 
be sufficient if the case at bar arose at common law. But for 
the purpose in hand, it merely substantiates the earlier statement 
that the statute judged by common-law standards is revolution- 
ary. It does not tell us why the revolution is so serious as to 
be a deprivation of property without due process. The opinion 
makes clear that serious changes in important rules of common 
law are deprivations of property without due process, but its 
application of the doctrine to the case at bar seems to consist 

1 The illustrations of absolute liability referred to in the opinion do not include the 
common-law liability of the carrier and the inn-keeper as insurers of goods entrusted 
to their care against all loss except that occasioned by the act of God and the public 
enemy. These instances cannot be dismissed on the ground that the persons in 
whose favor the liability runs had no option to avoid the possibility of loss, as is 
the case with the landowner who complains of injury from acts done on the premises 
of his neighbor. 
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mainly in asserting that the rule of common law involved is im- 
portant and fundamental and is seriously changed. 

This dearth of argument on the crucial question is the more 
puzzling because the court seems inclined to the view that the 
rule promulgated by the statute is a more desirable one than 
that developed by the common law. There is also a gap in the 
reasoning of the opinion on the question whether the statute can 
be justified as an exercise of the police power. Apparently the 
court deems it logically unnecessary to entertain this question. 
It does so, however, as a matter of courtesy towards those who 
favor the legislation. 

If we are warranted in concluding that the new statute violates pri- 
vate right by taking the property of one and giving it to another with- 
out due process of law, that is really the end of the case. But the 
auspices under which this legislation was enacted, no less than its in- 
trinsic importance, entitle its advocates to the consideration of every 
argument in its support, and we, therefore, take up the discussion of 
the police power under which this law is sought to be justified. 

" In order to sustain legislation under the police power," says 
the opinion, " the courts must be able to see that its operation 
tends in some degree to prevent some offense or evil, or to pre- 
serve public health, morals, safety and welfare." Then, after 
analyzing the statute, it adds : 

It does nothing to conserve the health, safety or morals of the em- 
ployees, and it imposes upon the employer no new or affirmative duties 
or responsibilities in the conduct of his business. Its sole purpose is 
to make him liable for injuries which may be sustained wholly without 
his fault, and solely through the fault of the employee, except where 
the latter fault is such as to constitute serious and wilful misconduct. 

Thus the answer relates only to health, morals and safety, and 
does not touch the questions propounded as to public welfare, 
and the prevention of some offense or evil. 

Since the court found the statute a violation of the state con- 
stitution, it was of course not necessary to pass upon its validity 
under the United States Constitution. But the opinion states 
that the statute is challenged under both constitutions and af- 
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firms that " it plainly constitutes a deprivation of liberty and 
property under the federal and state constitutions, unless its 
imposition can be justified under the police power." This pos- 
sible justification for the statute is then rejected. From this it 
would be inferred that the court passed upon the federal as 
well as the state question. But at the close of the opinion, after 
declaring that the compensation statute was not one of " regu- 
lation " and therefore was not sanctioned by decisions of the 
Supreme Court sustaining statutes requiring banks to contribute 
to a depositors' guarantee fund, it was observed : 

As to the cases of Noble State Bank v. Haskell (219 U. S. 104) and 
Assaria State Bank v. Dolley, (219 U. S. 121) we have only to say 
that if they go so far as to hold that any law, whatever its effect, may 
be upheld because by the " prevailing morality " or the " strong and 
preponderant opinion" it is deemed "to be greatly and immediately 
necessary to the public welfare ," we cannot recognize them as controll- 
ing of our construction of our own Constitution. . . . How far these 
late decisions of the Federal Supreme Court are to be regarded as com- 
mitting that tribunal to the doctrine that any citizen may be deprived 
of his private property for the public welfare we are not prepared to 
decide. All that it is necessary to affirm in the case before us is that 
in our view of the Constitution of our state, the liability sought to be 
imposed upon the employers enumerated in the statute before us is a 
taking of property without due process of law, and the statute is there- 
fore void. 

This seems to be a declination to pass upon the federal ques- 
tion. Yet the unmistakable inference from the opinion as a 
whole is that the New York court was fully persuaded that it 
was a denial of due process, in whatever constitution the words 
are contained, to compel an employer to pay for injuries not 
caused by his fault. 1 

1 From a strictly legal point of view the words "due process of law" must have 
the same meaning in the federal as in the state constitution. There are, however, 
good common-sense reasons which favor a more liberal interpretation of the federal, 
than of the state constitution. In invalidating a statute under the state constitution, 
the court merely compels a resort to the state electorate to amend the state constitu- 
tion. It says, in effect, that the statute in question is such a marked change in the 
existing legal system, that it ought not to be put into effect by the votes of majorities 
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II 

The decision in the Ives case aroused considerable public 
criticism, which resulted in an amendment to the New York con- 
stitution designed for the express purpose of sanctioning work- 
men's compensation legislation. 1 Following this amendment, 
the legislature passed another workmen's compensation law 
which came before the court of appeals in Matter of Jensen v. 
Southern Pacific Co. 2 The statute was sustained under the 
federal Constitution by an undivided court. Judge Werner, 
who wrote the opinion in the Ives case, did not sit in the Jen- 
sen case, but he concurred in another case decided the same 
day which applied the new compensation law. 3 Of the other 
judges who participated in the Ives decision, only Judge Collin 
and Judge (now Chief Judge) Willard Bartlett were on the 
bench when the Jensen case was decided. 

Judge Miller, who wrote the opinion in the Jensen case, said 
that the Ives decision did not require the court to hold the new 
compensation act invalid under the Fourteenth Amendment, 
because the old and the new statutes " are essentially and fun- 
damentally different." Both, however, made the employer 
liable without fault and denied him a jury trial to decide the 
question of his liability and the amount of compensation. The 
new act did precisely what the court had said could not be done 
consistently with due process of law. The features of the former 
statute relied on in the Jensen case to avoid the precedent of 

in both houses of the legislature and the approval of the governor. The court is an 
instrument by which appeals are taken from representative government to the town- 
meeting form of democratic government. Quite different is the effect of a decision 
holding that state legislation is forbidden by the federal Constitution, for then the 
appeal must be taken to Congress and the legislatures of three-fourths of the forty- 
eight states. 

1 The important language of the amendment is: "Nothing contained in this con- 
stitution shall be construed to limit the power of the legislature to enact laws for the 
protection of the lives, health or safety of employees; or for the payment, either by 
employers or by employers and employees, or otherwise, either directly or through 
a state or other system of insurance or otherwise, of compensation for injuries to 
employees or for death of employees resulting from such injuries without regard to 
fault as a cause thereof." 

'(I9IS)2IS N. Y. 514. 

'Matter of Walker v. Clyde Steamship Co., 215 N. Y. 529. 
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the Ives case were not criticized in the opinions in that case. 
The chief difference between the two statutes was that the first 
left the employee the option of suing at common law or seek- 
ing compensation under the statute, while the second makes the 
statutory relief of the employee exclusive unless the employer 
fails to secure the payment of the compensation required by the 
act. 

This difference is perhaps sufficient to justify a difference of 
decision, but nevertheless the spirit of the opinion in the Jensen 
case is utterly opposed to that of the opinion in the Ives case. 
The court had changed its attitude. Judge Miller says : " We 
should consider practical experience as well as theory in decid- 
ing whether a given plan in fact constitutes a taking of property 
in violation of the Constitution." " Any plan devised by the 
wit of man may in exceptional cases work unjustly, but the act 
is to be judged by its general plan and scope and the general 
good to be promoted by it." " This subject should be viewed 
in the light of modern conditions, not those under which the 
common-law doctrines were developed." Such statements fur- 
nish fairly safe grounds for inferring that the statute involved 
in the Jensen case would have been sustained had it been iden- 
tical with that declared unconstitutional in the Ives case. The 
transition to the changed viewpoint was a little the easier because 
the second statute was less harsh on employers than was the 
first. But it is quite apparent that after the amendment to the 
state constitution the court looked with new glasses at the con- 
cept of due process of law. 

For the decision of the Jensen case, however, it was unnec- 
essary either to overrule or to distinguish the Ives case. That 
case was a square decision with respect only to the meaning of 
the state constitution, of which the highest state court was the 
final interpreter. The issue in the Jensen case involved the 
meaning, not of the state, but of the federal Constitution. On 
such questions the state courts are not the final arbiters. 1 As 

1 Prior to 1914 a state decision declaring a state statute invalid under the federal 
Constitution could not be reviewed by the United States Supreme Court. Section 
237 of the Judicial Code limited the appellate jurisdiction of the Supreme Court over 
state decisions involving the constitutionality of state statutes under the federal Con- 
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the opinion in the Jensen case points out, " upon the question 
whether the act offends the Constitution of the United States, 
the decisions of the United States Supreme Court are control- 
ling." And it is primarily on the basis of Noble State Bank v. 
Haskell, 1 that the compensation statute is sustained. Reliance 
on this Supreme Court decision, however, is a departure from 
the reasoning of the opinion in the Ives case, which insisted 
that the depositors' guarantee act was a law of " regulation " 
while the workmen's compensation act was not. 

Judge Miller holds that, except for the effect of the compen- 
sation act on the employee, the Noble State Bank case is decisive 
of the question of its validity. " A compulsory scheme of in- 
surance to secure injured workmen in hazardous employments 
and their dependents from becoming objects of charity certainly 
promotes the public welfare as directly as does the insurance of 
bank depositors from loss." And the balance of burden on 
employers and resulting benefit to them is more favorable to the 
employers than is the analogous balance of burden and benefit 
to the banks. 

Solvent banks were thus required to pay money into a fund for the 
direct benefit of others, the banks benefiting only indirectly from the 
supposed benefit to commerce and the greater stability of banking. 
In this case the mutual benefits are direct. Granted, that employers 
are compelled to insure and that there is in that sense a taking. They 
insure themselves and their employees from loss, not others. The pay- 

stitution to cases where the state decision was in favor of the validity of the statute. 
The theory on which the right of review was thus limited was that if the state statute 
was declared invalid, the one who had claimed a right under the federal Constitution 
had had that right sustained by the state court and there was therefore no reason to 
resort to the federal courts. This theory neglected to take account of the fact that 
the litigant who relied on the statute and the public of the state were as much inter- 
ested in the constitutional question as was the litigant who contested the validity of 
the statute. By the Act of December 23, 1914, ch. 2 (38 Stat. L. 790), section 237 
of the Judicial Code was amended so as to permit the Supreme Court " to require, by 
certiorari or otherwise," any case in which is drawn in question the validity of a state 
statute under the federal Constitution " to be certified to the Supreme Court for its 
review and determination . . . although the decision in such case may have been 
. . . against the validity of the state statute " claimed to be repugnant to the federal 
Constitution. 

1 (1911) 219 U. S. 104. 
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ment of the required premiums exempts them from further liability. 
The theoretical taking no doubt disappears in practical experience. 
As a matter of fact every industrial concern, except the very large ones 
who insure themselves, have for some time been forced by conditions, 
not by law, to carry accident indemnity insurance. A relatively small 
part of the sums thus paid actually reached injured workmen or their 
dependents. With the economic saving of the present scheme, insur- 
ance in the long run should certainly be as cheap as under the old 
wasteful plan, and the families of all injured workmen, not a part only, 
will receive some compensation for the loss of earning power of the 
wage earner. 

The difficulty which the workmen's compensation statute 
raises with respect to employees arises from the fact that it cuts 
off the common-law right of action for injuries caused by negli- 
gence. This was the difficulty which caused the commissioners 
who framed the first statute to make it optional as to employees. 1 
This loss of the common-law right of action Judge Miller calls 
the employee's " contribution to an insurance scheme designed 
for his benefit" which " may be justified on precisely the same 
grounds as the contribution exacted of the employer has been." 

When he enters into the contract of employment, he is now assured of 
a definite compensation for an accidental injury occurring with or 
without fault imputable to the employer and is afforded a remedy, which 
is prompt, certain and inexpensive. In return for those benefits he is 
required to give up the doubtful privilege of having a jury assess his 
damages, a considerable part of which, if recovered at all after long 
delay, must go to pay expenses and lawyers' fees. 2 

'The contention that workmen's compensation statutes deprive employers and em- 
ployees of the constitutional right to a jury trial was disposed of by the Washington 
supreme court in State ex rel. Davis-Smith Co. v. Clausen (65 Wash. 156) by 
saying that the right to trial by jury is only for causes of action recognized by the 
law. The right to trial by jury is incident to the right of action, and the constitu- 
tional provision requiring a jury trial does not prohibit the legislature from defining 
what shall constitute a cause of action. In considering the same objection, the 
Montana supreme court said in Cunningham v. North Western Improvement Co. 
(44 Mont. 180) : "We find nothing in the constitution to indicate that it is incum- 
bent upon the legislature to preserve the present system of actions for negligence so 
as to cover future happenings." 

2 Judge Miller suggests further that if at common law the employee assumes the 
risk of a fellow-servant's negligence and the risk of negligence imputable to the 
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There will of course be accidents occasioned by the negligence 
of employers, for which the injured workmen could recover more 
at common law than under the statute. As Judge Miller points 
out, though the employee is not deprived of all remedy for an 
injury which would be actionable at common law, under the 
statutory remedy " the compensation or recovery is limited, and 
that in a sense may constitute a taking." The significant feature 
of the reasoning in answer to this consideration is that it regards 
the employees as a class, and looks at the benefit which the class 
as a whole will derive from the statute rather than at possible 
disadvantages which will accrue to the few who might otherwise 
win large verdicts at the hands of a jury. Judge Miller regards 
the statute from the standpoint of its general operation and 
effect, rather than from that of the most grievous deprivation it 
may occasion in a few isolated instances. After calling it fun- 
damentally fair, he says : " Of course, I do not speak of details, 
which may or may not be open to criticism, but which, granting 
the validity of the underlying principle, are plainly within the 
province of the legislature." This is the same canon of judg- 
ment which Mr. Justice Holmes applied when he said of possible 
ill results of a statute : " Now and then an extraordinary case 
may turn up, but constitutional law, like other mortal contri- 
vances, has to take some chances, and in the great majority of 
instances, no doubt, justice will be done." x 

The opinion in the Jensen case might for the most part 
have been a dissenting opinion in the Ives case. The economic 
and sociological arguments which the Ives opinion called cogent 
but dismissed as immaterial are the basis of the reasoning in 
the Jensen opinion. The disadvantages of the common-law 
rules were contrasted with the advantages of their statutory 
substitutes. It was not by the use of such terms as " basic " 

master where the danger is obvious, it would not be a great extension " for the leg- 
islature to provide that the employee should assume the risk of all accidental injuries. " 
"And if that can be done," he adds, "it is certainly competent for the legislature 
to provide by the creation of an insurance fund for a limited compensation to the 
employee for all accidental injuries, regardless of whether there was a right of action 
for them at common law." This argument goes far towards allowing the legislature 
free rein in abolishing rights of action given by the common law. 
1 Blinn v. Nelson ( 191 1) 222 U. S. I, at p. 7. 
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and " fundamental " on the one hand and " revolutionary " on 
the other that a solution was reached. The test of due process 
was a test of practical consequences. The grounds of the de- 
cision can be found from reading the opinion. So different 
are the methods of reasoning employed from those in the Ives 
opinion that a detailed comparison of the two opinions is im- 
possible. One is devoted largely to stating standards which it 
does not specifically apply, and the other to applying standards 
which it does not specifically state. In spite of the Hibernicism 
we are warranted in saying that the Jensen opinion recognizes 
both the absence of a standard and the considerations which 
should govern its application. " Fortunately," says Judge 
Miller, " the courts have not attempted to define the limits of 
the police power. Its elasticity makes progress possible under 
a written constitution guaranteeing individual rights." And 
then he indicates the way of reaching conclusions and states 
the conclusion he has reached : " The question is often one of 
degree. The act before us seems to be fundamentally fair to 
both employer and employee." 

Ill 
The New York statute came before the Supreme Court of 
the United States in New York Central Railroad Co. v. White," 
and was sustained without dissent. On the same day the court 
approved of the Iowa compensation statute in Hawkins v. 
Bleakly.* The opinions in both cases were by Mr. Justice 
Pitney. The opinion in the Iowa case deals with minor con- 

1 243 U. S. 188. In the same case in the New York court of appeals (216 N. V. 
653) no opinion was rendered. The statute was sustained on the authority of the 
Jensen case tit. sup., p. 548, n. 2. The Jensen case also went up to the Supreme 
Court of the United States and was there reversed on the ground that the statute, 
though constitutional, was not applicable to employees who by reason of the nature 
of their employment were within the admiralty jurisdiction of the federal courts (244 
U. S. 205). The practical effect of this decision was overcome by an Act of Con- 
gress (October 6, 1917, Public, no. 82, Sixty-fifth Congress) which amended sections 
24 and 256 of the Judicial Code, adding to the clauses giving the federal courts juris- 
diction of all civil cases of admiralty and maritime jurisdiction, and making that 
jurisdiction exclusive of the courts of the states, an exception which saves " to claim- 
ants the rights and remedies under the workmen's compensation law of any state." 

2 243 U. S. 210. 
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tentions based on peculiar provisions of the Iowa statute. 1 The 
major issues are considered in the New York case. 

The opponents of the statute urged that it " strikes at the 
fundamentals of constitutional freedom of contract," and re- 
minded the court of some of its previous declarations couched 
in general terms. Mr. Justice Pitney made answer that it was 
not the purpose of the court to qualify or weaken these dec- 
larations. " We recognize," he said, " that the statute under 
review does measurably limit the freedom of employer and em- 
ployee " and that" it cannot be supported except on the ground 
that it is a reasonable exercise of the police power." Such 
general statements about the right of property and of contract 
which appear in many judicial opinions are merely an em- 
broidered way of referring to the constitutional provisions 
against taking liberty or property. They are but half truths if 
they omit reference to the qualifying clause " without due pro- 
cess of law." They are preambulary merely and not part of 
the reasoning on which the decisions are based. 2 In the briefs 

1 The Iowa statute provides for an elective compensation law. If the employer 
does not accept the act, he loses his common-law defenses of assumption of risk, 
contributory negligence and the benefit of the fellow-servant rule, and he is compelled 
to establish affirmatively that the injury was not the result of his negligence. " This 
is the result whether the employee on his part accepts or rejects the act. But where 
the employee rejects it and the employer accepts it," then the employer when sued 
may plead and rely on all his common -law defenses. The statute further provides 
that where an employee elects to reject the act, he must file an affidavit stating who, 
if anybody, requested or suggested that he should do so. If it appears that the em- 
ployer or his agent made such suggestion, the employee shall be conclusively pre- 
sumed to have been unduly influenced, and his rejection of the act is void. These 
various provisions, it was contended, bear more harshly on employers than on em- 
ployees and therefore deny employers the equal protection of the laws. But the 
court answered that the power of the state over presumptions and over the employer's 
common-law defenses was sufficient to warrant these changes of the common law 
quite apart from their inclusion in the compensation act as inducements on employers 
to accept. They are therefore proper when the " power has been qualifiedly exer- 
cised, without unreasonable discrimination." 

1 " We get no accurate idea of its [the police power's] limitations by opposing to 
it the declarations of the Fourteenth Amendment. ... A stricter inquiry is neces- 
sary, and we must consider what it is of life, liberty and property that the Constitu- 
tion protects. . . . We know that it is of the essence of liberty — indeed, we may 
say, of life — that there shall be freedom of contract, and yet there may be limitations 
upon such freedom. We know that in the concept of property there are the rights 
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of counsel they give fervor to argument, rather than light. Mr. 
Justice Pitney paused but a moment to dismiss them before 
turning to the vital issue in the case. 

He finds the compensation statute an exercise of the police 
power because " the subject matter in respect of which freedom 
of contract is restricted is the matter of compensation for human 
life or limb lost or disability incurred in the course of hazard- 
ous employment, and the public has a direct interest in this as 
affecting the common welfare." Quoting from Holden v. 
Hardy, 1 he adds : " The whole is no greater than the sum of all 
the parts, and when the individual health, safety, and welfare 
are sacrificed or neglected, the state must suffer." He meets 
the argument which prevailed in the Ives case to the effect that 
the statute was not a " regulation," because it imposed no rule 
of conduct upon the employer with respect to the conditions in 
his factory, by saying : 

This statute does not concern itself with measures of prevention, 
which presumably are embraced in other laws. But the interest of the 
public is not confined to these. One of the grounds of its concern 
with the continued life and earning power of the individual is its in- 
terest in the prevention of pauperism, with its concomitants of vice 
and crime. And, in our opinion, laws regulating the responsibility of 
employers for the injury or death of employees, arising out of the em- 
ployment, bear so close a relation to the protection of the lives and 
safety of those concerned that they properly may be regarded as coming 
within the category of police regulations. 

This reference to the police power is made towards the close 
of the opinion, seemingly by way of rebuttal to the argument 
for the employer. If the statute could be justified only as an 
exercise of the police power, it would seem that the question 
whether its purpose was public must be the primary one in the 

of its acquisition, disposition and enjoyment — in a word, dominion over it. Yet all 
of these rights may be regulated. Such are the declarations of the cases, become 
platitudes by frequent repetition and many instances of application." Mr. Justice 
McKenna, in Hall v. Geiger-Jones Co. (1917) 242 U. S. 539, at pp. 548-549. 

'(1898) 169 U. S. 366, at p. 397. The words referred to in Mr. Justice Brown's 
opinion in Holden v. Hardy were contained in quotation marks, but no reference 
was given. 
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case. But Mr. Justice Pitney does not mention it until after he 
has shown that the statute is due process because it affords a 
legitimate substitute for the rules of common law, taking away 
some burdens and imposing others in their place. This order 
of treatment suggests that statutes which can be regarded as in 
the nature of amendments of the rules of common law might 
be sustained even though they did not fall within recognized 
heads of the police power. The suggestion may be a fanciful 
one, but it finds some support in the fact that a considerable 
part of Mr. Justice Pitney's opinion is directed to comparing 
the statute with the common-law rules which it supersedes. 

It is made clear that the court is sustaining simply the par- 
ticular statute before it and is not passing judgment on other 
legislative measures which alarmists might suggest as impliedly 
sanctioned if the compensation law is allowed to stand. 1 " It 
perhaps may be doubted," says the learned justice, " whether 
the state could abolish all rights of action, on the one hand, or 
all defenses, on the other, without setting up something ade- 
quate in their stead." The doubt indicates a different attitude 
from that of Judge Miller in his suggestion that the employee 
cannot complain of the loss of his common-law remedy because 
the state might have required him to assume all the risks of the 
employment. 1 " No such question," says Mr. Justice Pitney, 
" is here presented, and we indicate no opinion upon it. The 
statute under consideration sets aside one body of rules only to 
establish another system in its place." 

Then follows a comparison between the old and the new 
rules. The employer loses his " defense respecting the question 
of fault," and " is assured that the recovery is limited, and that 
it goes directly to the relief of the designated beneficiary." 
The employee loses his chance to " recover as much as before 
in case of being injured through the employer's negligence " 
and becomes " entitled to moderate compensation in all cases 
of injury, and has a certain and speedy remedy without the 
difficulty and expense of establishing negligence or proving the 

1 For an instance of the argument from apprehension, see n. I, p. 568 infra. 
* See n. 2, p. 551, supra. 
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amount of his damages." Where before he assumed " the en- 
tire consequences of all ordinary risks of the occupation," he 
now " assumes the consequences, in excess of the scheduled 
compensation, of risks ordinary and extraordinary." Each 
gains something for his losses and loses something for his gains. 
" The act is evidently intended as a just settlement of a difficult 
problem, affecting one of the most important of social relations, 
and it is to be judged in its entirety." 

One of the considerations just touched upon deserves elabor- 
ation. It is counted as one of the gains of the employer that 
the amounts paid go " directly to the relief of the designated 
beneficiary." The circumstances attending the lives of his 
laboring force are matters of selfish concern to the employer. 
Enlightened employers have not waited to learn this from the 
Supreme Court. The continuity of their labor force is favored 
by speedy payments which promote rapid recovery of those who 
are injured. A cause of ill-feeling is removed when liability 
for injuries and the amount of compensation are determined by 
automatic adjustment rather than by litigious wrangle. 

Of doubtful validity is the suggestion made in the opinion 
that " as the employee's assumption of ordinary risks at common 
law presumably was taken into account in fixing the rate of 
wages, so the fixed responsibility of the employer, and the mod- 
ified assumption of risk by the employee under the new system, 
presumably will be reflected in the wage scale." The assump- 
tion that wages are higher in proportion to occupational hazard 
has long been disproved by the facts. ' Steeple jacks get high 
wages because the risk is notorious, and few there be who enter 
the employment, but miners and railway trainmen are not 
similarly favored. 

The major contention urged in opposition to the statute was 
of course the complaint that it imposes liability where there is 
no fault. The specific consideration of this objection was 
prefaced by the statement that " no person has a vested interest 
in any rule of law, entitling him to insist that it shall remain 
unchanged for his benefit." It was then pointed out that " lia- 

1 Seager, Social Insurance, pp. 56, 57. 
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bility without fault is not a novelty in the law." Reference is 
made to the common-law liability of the carrier and the inn- 
keeper, and of those who keep mischievous animals or use fire 
or other dangerous agencies. The point made in the Ives case 
that such liability without fault was imposed in favor of those 
who were not in contractual relations with the person made 
responsible is not touched upon. With respect to the carrier 
and the inn-keeper it is not true. 

The closest common-law analogy to the compensation sta- 
tutes is found in the maxim of Respondeat Superior. The ap- 
plication of this maxim is said to make the employer liable 
when he is " entirely blameless," when he has " exercised the 
utmost human foresight to safeguard the employee." Quoting 
from Best, C. J., in Hall v. Smith, 1 Mr. Justice Pitney says that 
the maxim is " bottomed on this principle, that he who expects 
to derive advantage from an act which is done by another for 
him, must answer for any injury which a third person may sus- 
tain from it." The provision for compulsory compensation is 
merely an extension of this doctrine. It " cannot be deemed 
to be an arbitrary or unreasonable application of the principle, 
so as to amount to a deprivation of the employer's property 
without due process of law." 

The pecuniary loss resulting from the employee's death or disable- 
ment must fall somewhere. It results from something done in the 
course of an operation from which the employer expects to derive a 
profit. In excluding the question of fault as a cause of the injury, the 
act in effect disregards the proximate cause and looks to one more re- 
mote, — the primary cause as it may be deemed, — and that is, the em- 
ployment itself. 

Earlier in the opinion, in considering whether " the new ar- 
rangement is arbitrary and unreasonable, from the standpoint 
of natural justice," Mr. Justice Pitney points out that the physi- 
cal suffering from injuries must be borne by the employee 
alone. But, besides this, he says, " there is the loss of earning 
power — a loss of that which stands to the employee as his 
capital in trade." 

1 2 Bing. 156, 130 Eng. Reprint 265. 
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This is a loss arising out of the business, and, however it may be 
charged up, is an expense of the operation, as truly as the cost of re- 
pairing broken machinery or any other expense that ordinarily is borne 
by the employer. Who is to bear the charge? It is plain that, on 
grounds of natural justice, it is not unreasonable for the state, while 
relieving the employer from responsibility for damages measured by 
common- law standards and payable in cases where he or those for whose 
conduct he is answerable are found to be at fault, to require him to 
contribute a reasonable amount, and according to a reasonable and 
definite scale, by way of compensation for the loss of earning power in- 
curred in the common enterprise, irrespective of the question of negli- 
gence, instead of leaving the entire loss to rest where it may chance 
to fall — that is, upon the injured employee or his dependents. 

If it is reasonable to make the employer bear a part of this 
loss as one of the expenses of operation, when his own negli- 
gence has not contributed to it, the remaining question is 
whether the reasonableness vanishes in those cases where the 
loss is directly traceable to the negligence of the employee. 
The opinion does not argue the question whether the employer's 
defenses of contributory negligence can be abolished, for pre- 
vious decisions had settled that they could. But the significance 
of the employee's negligence is somewhat different when the 
employer's negligence is not an essential element in the right 
to get compensation. In dealing with this consideration, Mr. 
Justice Pitney calls attention to the circumstances which afforded 
the opportunity for the employee's negligence and which may 
have contributed to it, and adds : 

The lawmaker reasonably may have been influenced by the belief that, 
in modern industry, the utmost diligence in the employer's service is 
in some degree inconsistent with adequate care on the part of the em- 
ployee for his own safety ; that the more intently he devotes himself to 
the work, the less he can take precautions for his own safety. 

And it is further pointed out that " the consequences of a dis- 
abling or fatal injury are precisely the same to the parties im- 
mediately affected, and to the community, whether the proxi- 
mate cause be culpable or innocent." This latter observation 
must be taken in connection with the point previously made 
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that the loss " results from something done in the course of an 
operation from which the employer expects to derive a profit." 
From the foregoing review it is apparent that the reasoning 
of the opinion consisted almost entirely of the " economic and 
sociological arguments " which the New York court in the Ives 
case dismissed as not pertinent to the constitutional issue. To 
the Supreme Court of the United States, the considerations 
which determine the meaning of " due process of law " are 
practical considerations. The court inquires how the statute 
will work out in practice. It compares the burdens and the 
benefits and strikes a balance between them. The mere fact 
that the statute changes the common law is dismissed as imma- 
terial. What is important is the extent of the change and the 
comparative merits of the statutory rules and those developed 
at common law. The Supreme Court offers no comfort to 
those in search of a complete definition of the concept of due 
process. But it tells us clearly the methods by which the con- 
stitutional provision will be applied to specific cases. Not by 
doctrinaire assertion, but by the formation of practical judg- 
ments will it be determined whether statutes are consistent or 
inconsistent with the requirements of due process. Men may 
differ as to the wisdom of the specific judgments which the court 
from time to time may form. But only those who are ignorant 
that law is an instrument for regulating practical affairs will have 
anything but praise for the method by which the judgments are 
reached. 

IV 

The Washington statute which came before the Supreme 
Court in Mountain Timber Co. v. Washington * differed from 
the New York and Iowa statutes in one important respect. The 
industries of the state are divided into classes on the basis of 
their hazardous character. Each employer in each class contri- 
butes to the compensation for all injuries in that class, even 
though no injury occurs in his particular establishment. This 
is accomplished by compulsory assessments to a state fund. 

'243 u. S. 319. 
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The rates of assessment vary in the different classes, and pro- 
vision is made for adjusting the rates and reclassifying the 
various industries as experience may advise. The statute was 
sustained by a vote of five to four. Mr. Justice Pitney wrote 
the opinion. With him concurred Justices Holmes, Day, Bran- 
deis and Clarke. The dissentients were the Chief Justice and 
Justices McKenna, Van Devanter and McReynolds. There was 
no dissenting opinion. 

The first question considered by Mr. Justice Pitney was 
" whether the main object of the legislation is, or may reason- 
ably be deemed to be, of general and public moment, rather 
than of private and particular interest." The affirmative 
answer was supported by reference to New York Central Ry. 
Co. v. White x and by argument in favor of the power of the 
state to provide pensions to those whom the Washington court 
called the " soldiers of organized industry." Mr. Justice Pitney 
referred to the industrial occupations as " so necessary to de- 
velop the resources and add to the wealth and prosperity of 
the state," and said that " a machine as well as a bullet may 
produce a wound, and the disabling effect may be the same." 
Direct compensation to employees in industry is by clear im- 
plication called as legitimate a public function as is the expend- 
iture of " public moneys to provide hospital treatment, artificial 
limbs, or other like aid to persons injured in industry, and 
homes or support for the widows and orphans of those killed." 

The difficult question in the case and the one which un- 
doubtedly occasioned the difference of opinion among the 
judges was whether it was reasonable to impose the cost on 
employers by the method adopted. The idea that the losses 
in any given class might be so heavy that the assessments re- 
quired from that class would leave no sufficient margin for 
reasonable profits was met with the suggestion that any industry 
in which the " human wastage " was so great might be prohi- 
bited entirely. This is a significant rebuke to one of the argu- 
ments by which the old common law of assumption of risks 
used to be supported — the argument that if employers rather 

l 243U. S. 188. 
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than employees were compelled to assume the risk, business 
could not be carried on. 1 

The state court had sustained the charges imposed upon 
employers as " a license tax upon the occupation, partaking of 
the dual nature of a tax for revenue and a tax for purposes of 
regulation." Though the Supreme Court stated that the vali- 
dity of the statute " depends not upon how it is characterized, 
but upon its practical operation and effect," it nevertheless re- 
ferred to the act several times as one imposing an " occupation 
tax " and apparently did not base its validity solely upon the 
police power. In deciding whether various classifications have 
denied the equal protection of the laws, the court has been 
more tolerant toward classification for purposes of taxation 
than for purpose of regulation. 2 So it seems quite likely 
that the Washington compensation statute was more easily sus- 
tained because it could be referred in part to the taxing power. 

Mr. Justice Pitney suggested no argument in favor of distri- 
buting the cost of all accidents in each class among all the 
members of that class, except the fact that no management, 
however careful, can afford immunity from the injuries. It 

•In Dynen v. Leach, 26 L. J. n. s. Ex. 221 (1857) Pollock, C. B., said: "A 
master is not bound to use the safest method. A pair of steps is safer than a ladder, 
but business could not go on if the ladders were discarded." 

2 In Billings v. Illinois, 188 U. S. 97, Mr. Justice McKenna declared: "The taxing 
power of a state is one of its most extensive powers. It cannot be exercised upon 
persons grouped according to their complexions. It can be exercised if they are grouped 
according to their occupations. A state may regulate or suppress combination to restrict 
the sale of products. The power cannot be exerted to forbid combinations among 
those who buy products, and permit combinations among those who grow or raise pro- 
ducts. Connolly v. Union Sewer PipeCo., 184 U. S.540. And yet, exercising its taxing 
power, it has been decided, that a state may make that discrimination. American 
Sugar Re6ning Co. v. Louisiana, 179 U. S. 89." With the case last cited, compare 
McFarland v. American Sugar Refining Co. (1916) 241 U. S. 79, which declared 
invalid a police statute. In the Connolly case cited by Mr. Justice McKenna, Mr. 
Justice Harlan observed : "It is one thing to exert the power of taxation so as to 
meet the expenses of government, and at the same time, indirectly, to build up or 
protect particular interests or industries. It is quite a different thing for the state, 
under its general police power, to enter the domain of trade or commerce, and dis- 
criminate against some by declaring that particular classes within its jurisdiction shall 
be exempt from the operation of a general statute making it criminal to do certain 
things connected with domestic trade or commerce." 



No. 4] THE WORKMEN'S COMPENSATION CASES 563 

might well have been pointed out that in practice the burden 
imposed on employers by the Washington act is not likely to 
be any more severe than that resulting from the New York 
statute which the court unanimously sustained. If New York 
employers do not insure either with private companies or with 
the state fund, they may be required to deposit with the state 
Industrial Commission securities of the kind prescribed in the 
Insurance Law in an amount to be determined by the commis- 
sion. If New York employers choose to insure, they pay 
whether they have losses or not. If they do not insure, they 
undoubtedly suffer some financial loss in buying and setting 
aside securities of a prescribed kind. In addition they pay the 
losses occurring in their particular establishments. The risk 
which they run in being called upon to pay amounts greatly in 
excess of the insurance premiums which would give them fur- 
ther immunity must itself be deemed a burden on the business. 
Prudent investors or lenders would be unfavorably affected by 
the absence of insurance. The well-nigh universal practice of 
insuring against such losses indicates that business men prefer 
to pool their risks rather than to bear them individually. The 
employer in Mountain Timber Co. v. Washington was asking 
constitutional protection of a liberty to run a risk which most 
business men regard as a liberty to commit folly. His conten- 
tion may be compared with that urged against Blue-Sky legis- 
lation that it shields purchasers " from loss of property by the 
exercise of their own ' defective judgment,' and puts them as 
well as the sellers under guardianship." To this suggestion 
Mr. Justice McKenna replied : " If we may suppose that such 
purchasers would assert a liberty to form a ' defective judgment,' 
... we must wait until they themselves appear to do so." ' 
Doubtless the reason why Mr. Justice Pitney did not deal in 
more detail with the employer's objection to compulsory inclu- 
sion in a class was that he held that the objection had already 
been foreclosed by the precedents. The Noble State Bank 
case, 2 which was not cited in support of the New York or Iowa 

•Hall v. Geiger-Jones Co. (1917) 242 U. S. 539, at p. 554. 
2 Noble State Bank v. Haskell (191 1 ) 219 U. S. 104. 
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statutes, is here adduced to sustain the statement that " the idea 
of special excise taxes for regulation and revenue, proportioned 
to the special injury attributable to the activities taxed, is not 
novel." Reference is also made to decisions sustaining statutes 
imposing license fees on automobiles to secure compensation 
for the use of highways, and imposing taxes on dogs to create 
a fund for the remuneration of sheep owners for sheep killed 
by dogs. Such taxes, it is pointed out, have been " imposed 
on all dog owners, without regard to the question whether their 
particular dogs are responsible for the loss of sheep." 

It is to be regretted that the minority of the court did not 
indicate the reasons for their dissent. The Chief Justice and 
Justices McKenna and Van Devanter were on the bench when 
the Noble State Bank case was decided by an undivided court. 
They must therefore be deemed to accept that case and to hold 
that there is some vital distinction between requiring banks to 
guarantee one another's solvency and requiring employers to 
share expenses for accidents in one another's plants. It is clear 
that the analogies between the depositors' guarantee act and the 
Washington compensation law are far from close.* Moreover 
it was declared in the Noble State Bank case that the state 
might take " the whole business of banking under its control," 
and could therefore " go on from regulation to prohibition ex- 
cept upon such conditions as it may prescribe." No such 
powers obtain with respect to all hazardous industries. The 
dissenting justices in Mountain Timber Co. v. Washington have 
ample grounds for dismissing Noble State Bank v. Haskell as a 
controlling precedent on the question before them. 

1 It is easier to state the differences and resemblances than to strike the balance 
between them. Many banks may reasonably expect to continue solvent, while few 
if any employers may reasonably expect to have no injured employees. Any em- 
ployer who should have no injured employees would have gained nothing by contri- 
buting to a fund from which would be paid his rival's losses, while solvent banks 
gain something from the general public confidence stimulated by the guarantee of 
deposits. The assessments collected from the banks are used only when one of the 
group is insolvent, while those collected from employers are the primary source from 
which the losses of any one are paid. But this is only to say that the likelihood of 
need of the assessments is remote in the case of the banks and certain in the case of 
employers, which in turn is offset by the fact that the employers who pay the assess- 
ments are more likely to need and to reap the fruits thereof. 
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It is, however, more difficult to reconcile disapproval of the 
statute of Washington with approval of that of New York. It 
has already been pointed out that most manufacturers volun- 
tarily pool by insurance the risks of loss by industrial accidents. 
Granted that an employer can be compelled to pay compensa- 
tion for accidents in his factory not due to his fault, it is but a 
slight step further to compel him to join in a co-operative plan 
for providing payment, so long as the plan corresponds with the 
business practices followed by sensible men. The theoretical 
possibility that some few manufacturers might save money by 
carrying their individual risks seems hardly sufficient to warrant 
a court in declaring unconstitutional a state plan for workmen's 
compensation which is otherwise free from flaw. 

Had the assessments imposed on manufacturers been levied 
for the general public treasury rather than for a special fund, 
there could be but one ground on which to contest the validity 
of the exaction as an exercise of the general taxing power. 1 It 
might be held an unreasonable classification to impose heavier 
assessments on the more hazardous industries than on the more 
innocuous ones. But this would merely require that the state 
assess all employers alike on the basis of their pay-roll.* The 
employer with slight prospect of accidents would then pay to 
the general treasury the same sum as his careless rival employ- 
ing the same number of men. From the funds thus gathered 
into the general treasury the state might support those who by 
reason of industrial accident were incapable of supporting them- 
selves. If it could go a step further and pay compensation for 

'In Bell's Gap Ry. v. Pennsylvania (1889) 134 U. S. 232, Mr. Justice Bradley 
said: "It [the state] may impose different specific taxes upon different trades and 
professions, and may vary the rates of excise upon various products; it may tax real 
estate and personal property in a different manner; it may tax visible property only, 
and not tax securities for payment of money; it may allow deductions for indebted- 
ness or not allow them." See Southwestern Oil Co. v. Texas (1910) 217 U. S. 114, 
sustaining a special excise tax on wholesale dealers in oil, and Broadnax v. Missouri 
(1911) 219 U. S. 285, sustaining a special excise tax on business exchanges. 

5 It is highly probable that the Supreme Court would allow the state to tax em- 
ployers on the basis of their pay roll and also to group the various industries accord- 
ing to the extent of hazard they involve and impose higher rates on those that were 
more dangerous. See the cases cited in note I supra and also Bradley v. Richmond 
(1913) 227 U. S. 477, and Quong Wing v. Kirkendall (1912) 223 U. S. 59. 
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all losses occasioned by industrial accidents, whether the losers 
could otherwise support themselves or not, then the ends sought 
by the Washington act would be attained. By this method of 
procedure employers in whose plants accidents are slight and 
infrequent would be taxed more heavily than under the plan 
actually adopted by Washington. If all the links in this sug- 
gested chain of reasoning will hold, there is no ground left on 
which those who accept the New York statute can reasonably 
reject the Washington law. 

The questionable link in the argument is the one which infers 
the power of the state to pay from general funds compensation 
for all industrial accidents, even to those who are not left en- 
tirely dependent on public charity. Would this be a public 
purpose to which public funds might be devoted ? Mr. Justice 
Pitney gave answer to the very question when he was consider- 
ing whether the main object of the Washington statute was of 
general and public moment. After likening the payments to 
employees under the act to payments for pensions and for 
other care of the sick and dependent, he continued : 

It is said that the compensation or pension under this law is not con- 
fined to those who are left without means of support. This is true. 
But is the state powerless to succor the wounded, except they be re- 
duced to the last extremity? Is it debarred from compensating an 
injured man until his own resources are first exhausted? This would 
be to discriminate against the thrifty and in favor of the improvident. 
The power of the state is not thus circumscribed by the Fourteenth 
Amendment. 

It may be that this is the point on which the dissenting judges 
differ from the majority. They did not dissent from the state- 
ment in the opinion in New York Central Railway Co. v. White 
to the effect that the " public has a direct interest " in " the 
matter of compensation for human life or limb lost or disability 
incurred in the course of hazardous employment ... as 
affecting the public welfare." But the New York statute was 
not treated as an exercise of the taxing power, and the answer 
to the question whether public moneys may be given to those 
not entirely destitute is not dependent on the same considera- 



No. 4] THE WORKMEN'S COMPENSATION CASES 567 

tions that govern the propriety of compelling an employer to 
compensate his own employees for injuries occurring in connec- 
tion with the employment. So that the undisclosed basis of 
the dissent in the Washington case may be the conviction that 
it is not a proper exercise of the police power to compel an 
employer to pool his risks from industrial accidents with those 
of rival enterprisers, and that it is not due process to use the 
taxing power to relieve the distress of those who have not 
reached the final point on the road to destitution. 1 

The majority opinion clearly adopts the contrary of both 
positions. Any difference of attitude on the first must be due 
to disagreement as to the likelihood that injuries will be fairly 
evenly distributed among the plants in each class. Mr. Justice 
Pitney's conclusion that the particular plan of compensation 
adopted by Washington was within the power of the state was 
premised on the " fact that accidental injuries are inevitable," 
which, he said, should be " taken in connection with the im- 
possibility of foreseeing when, or in what particular plant or 
industry they will occur." An inability to concede this premise 
is significant only in its bearing on the particular case before 
the court. It indicates no attitude on any general problem of 
the meaning of due process of law. If, therefore, the minority 
dissent on this ground alone, the absence of a dissenting opinion 
would be of little importance. But the discussion in the ma- 
jority opinion of the validity of the Washington statute as an 
exercise of the taxing power is of possible significance for its 
bearing on the constitutionality of other forms of social legisla- 
tion. A dissenting opinion might therefore have been of ser- 
vice as a guide to the drafters of such legislation. It might 
have indicated to some extent the constitutional objections 
which such measures will do well to avoid in order to meet the 
approval of an undivided court. 

Though regretting that we lack precise knowledge of the 
difference of opinion among the members of the court, we must 
recognize the limited function of the reasoning in the majority 

1 For a consideration of opposing views which courts have held on this question, 
see Goodnow, "The Constitutionality of Old Age Pensions," American Political 
Science Review, vol. 4, p. 194. 
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opinion. The question before the court was the constitutionality 
of the particular statute before it. The " crucial inquiry," as 
stated in the opinion, was whether the statute " clearly appears 
to be not a fair and reasonable exertion of governmental power, 
but so extravagant or arbitrary as to constitute an abuse of 
power." What is said in the opinion must be understood as 
directed towards the solution of the particular issue which called 
for decision. The reasonableness of other statutes than the one 
before the court cannot be predicated on any general pro- 
nouncements abstracted from the opinion in the case. The 
elements which have to be balanced vary with every statute. 
To a large degree each statute is in a class by itself. The min- 
ority therefore may have been wise in refraining from any 
expression of views which might have been interpreted more 
broadly than was legitimate. 

Much as we may yearn for the judicial declaration of general 
tests which would tell us in advance just what exercises of the 
police power would be valid and what invalid, we must recognize 
that no such general tests can exist. The Supreme Court has 
been eminently wise in confining its attention to the precise 
questions which in each case it is called upon to decide. Other 
courts have from time to time followed the contrary practice 
and have declared particular statutes invalid because of a belief 
that the contrary decision would inevitably sanction general 
principles under which other statutes however unreasonable and 
arbitrary must necessarily be sustained. This attitude of mind 
may very largely explain the decision of the New York court 
of appeals in the Ives case. 1 The opinions of the Supreme 
Court, on the other hand, in the cases under review, do not 

1 In the opinion in the Ives case Judge Werner said : " If it is competent to impose 
upon an employer, who has omitted no legal duty and has committed no legal wrong, 
a liability based solely upon the legislative fiat that his business is inherently danger- 
ous, it is equally competent to visit upon him a special tax for the support of hos- 
pitals and other charitable institutions. . . . Practical and simple illustrations of the 
extent to which this theory of liability might be carried could be multiplied ad in- 
finitum, and many will readily occur to the thoughtful reader. There is, of course, 
in this country no direct legal authority upon the subject of the liability sought to be 
imposed by this statute, for the theory is not merely new in our system of jurisprud- 
ence, but plainly antagonistic to its basic idea. " 
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profess to be applying universal and absolute principles. They 
do not give us an all-inclusive definition of the concept of due 
process of law. But they establish that the problems which 
the due-process clause presents will be solved, not by the un- 
critical and doctrinaire use of such words as " fundamental " 
and " revolutionary," but by the application of a practical judg- 
ment to the concrete subject-matter which each case involves. 
It may be but a coincidence that this method of determining 
whether legislation is a proper exercise of the police power is 
more consistently employed in opinions sustaining statutes than 
in those declaring them invalid. 1 At any rate it is certain that 
the methods by which judges reach answers to questions of the 
police power are in the long run of more importance than the 
answer that may be given in any particular case. Mr. Justice 
Pitney's opinion on the constitutionality of workmen's compen- 
sation legislation sets an example of judicial reasoning for judges 
everywhere to emulate. 

Thomas Reed Powell. 

Columbia University. 

1 Compare, for example, the majority and the minority opinions in Adams v. Tan- 
ner (1917) 244 U. S., 590, and New York Central Railroad Co. v. Winfield (1917) 
244 U. S., 157. In this latter case the majority held that the New York Workmen's 
Compensation statute could not be applied to claims for injuries to employees of 
interstate carriers occurring when the employee is engaged in interstate commerce, 
since the Federal Employers' Liability Act was intended to cover the entire field of 
liability for such injuries and therefore to preclude any state regulation of the same 
subject matter. The dissenting opinion contains a careful and exhaustive review of 
the considerations which induced both the Employers' Liability Act and the Work- 
men's Compensation Act. 



